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244 WOODMAN v. PITMAN AND OTHERS. 

stream in the absence of a contrary in- trespass ; and in Wood v. Fowler, 26 

tention. And the adjacent lot owners Kan. 682, the court held that a ripa- 

are entitled to the ice formed on that rian owner had no ownership in the 

portion of the stream: Brooklyn v. ice, forming on a navigable stream. In 

Smith, 104 111. 429. the absence of legislation, one first ap- 

However, in Hickey v. Hazard, 3 propriating the ice is entitled to it. 
Mo. App. 480, it was held, that where A lessee of riparian rights may in- 
one had surveyed and marked off ice close and store ice for his own use and 
unappropriated by another, upon a profit, within the limits embraced in 
navigable river, and had expended his lease, if he does not thereby inter- 
money to preserve it, and make it val- fere with the right of navigation, or 
uable for use, and as a commercial with the proper use of the stream by 
commodity, such person had a posses- other people : People's lee Co. v. The 
sion sufficient to support an action of Excelsior, 44 Mich. 229. 

D. M. Mickey. 



Supreme Judicial Court of Massachusetts. 
DALAY v. RICE et al. 

If a landlord lets premises abutting upon a way, which are, from their con- 
dition or construction, dangerous to persons lawfully using the way, he is lia- 
ble to such persons for injuries suffered thereupon, although the premises are 
occupied by a tenant, unless the tenant has agreed with his landlord to put the 
premises in proper repair. 

The fact that the tenant is also liable, aflords the landlord no defense. 

Tort by Winnifred Dalay against Margaret Rice, executrix, 
and Henry W. Savage, for personal injuries suffered by falling 
into a coal-hole in the sidewalk in front of No. 10 Wall street, 
Boston, to which said coal-hole was appurtenant. Prior to the 
trial the plaintiff discontinued against defendant Rice, executrix. 
At the trial in the superior court for Suffolk county, before 
Mason, J., it was admitted that Wall street then was, and for 
many years had been, a public street ; that said premises were 
conveyed to defendant Savage, November 3, 1883, by virtue of 
a power of sale contained in a mortgage of said premises for the 
purpose of foreclosing said mortgage; and that said premises 
were conveyed (subject to said mortgage) to Daniel Breslin, 
April 20, 1875 ; and that he occupied the same from that date 
till after this accident ; and that he quitclaimed said premises to 
defendant Savage, November 9, 1883 ; and that Savage was the 
owner of the premises at the time of the accident. Breslin testi- 
fied that he remained at a rent of $41,67 per month; that 
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Savage was to give him $2,500 ; that Savage permitted him to 
remain and pay the rent, because he (Savage) had not paid the 
$2,500 ; that Savage, in lieu of paying him the $2,500, per- 
mitted him to remain at $41.67 per month. It appeared in 
evidence that Breslin remained in occupancy of said premises, 
under said oral agreement, from said November 3d till some 
months after the injuries complained of. One Duman, a wit- 
ness for plaintiff, testified that, after assisting the plaintiff to her 
home, he went back and examined the coal-hole, and that there 
was no chain on the cover, but a three-strand rope, about three- 
quarters of an inch thick ; that the bed on which the cover laid 
had filled with snow and dirt, and that it was liable to slip the 
way it was fastened. He also testified on cross-examination, 
that the bed-piece or stone surrounding the coal-hole on which 
the plate or cover rested was well worn, chipped off, and broken 
at the edges ; and that it appeared to him that this had been so 
a long time, so that, whether tied or untied from the inside, the 
cover, on being stepped on, would tip up ; and it appeared fur- 
ther that the bed had not changed in this respect during the 
tenancy. On the whole evidence the court ruled that the action 
could not be maintained, and ordered a verdict for the de- 
fendant, and the plaintiff alleged exceptions. 

P. CPLoughlin, for plaintiff. 
T. 8. Dame, for defendant. 

Field, J. — The defendant Savage received a conveyance of 
the premises on November 3, 1883, having purchased them at a 
sale under a power contained in a mortgage. Breslin, on April 
20, 1875, had become the owner of the equity of redemption, 
subject to this mortgage, and he occupied the premises from this 
date until after the accident, which is said to have occurred on 
December 17, 1883. On Nov. 9, 1883, Breslin quitclaimed 
whatever title he had in the premises to Savage, for which 
Savage agreed to pay him $2,500, and Breslin remained in oc- 
cupation as the tenant at will of Savage, under an agreement to 
pay rent at the rate of $41.67 a month. There was evidence 
from which the jury might have found that the stone surround- 
ing the cover of the coal-hole was permanently defective at the 
time Savage became owner ; that it continued in this defective 
Vol. XXXVI.— 32 
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condition until after the accident ; and was of such a character 
that " the cover, on being stepped on, would tip up," whether it 
was tied or not on the inside ; and that the accident happened, 
not through the negligent manner in which Breslin used the 
premises, but through the defective condition of the stone sur- 
rounding the cover of the hole. 

Savage, as landlord, was under no obligation to Breslin to 
keep the coal-hole in repair, and Breslin was under no obliga- 
tion to Savage to repair it. It does not appear in the excep- 
tions that Savage at any time knew that the coal-hole was in a 
defective and dangerous condition. It seems to be settled that 
if a landlord lets premises abutting upon a way, which are, 
from their condition or construction, dangerous to persons law- 
fully using the way, he is liable to such persons for injuries 
suffered thereupon, although the premises are occupied by a 
tenant, unless the tenant has agreed with his landlord to put 
the premises in proper repair. That the tenant may also be 
liable is not a defense to the landlord. 

The case which, perhaps, most nearly resembles this, is Gandy 
v. Jubber, 5 Best & S. 78 ; same case on error, Id. 486. The 
reasons why the court of exchequer chamber recommended that 
the plaintiff consent that the proceedings be stayed do not appear 
in the report; but in 9 Be3t & S. 15, there is what purports to 
be the undelivered judgment of that court in the case. One 
question was whether a landlord who has the power to determine 
a tenancy from year to year by giving notice, and who does not 
exercise it, is to be held as thereby reletting the premises. In 
the course of the argument in the exchequer chamber, Ektje, C. 
J., said of the landlord's liability : " If he lets the premises with 
a nuisance, all parties agree that he is responsible." In the 
opinion published in 9 Best & S. 15, the grounds on which the 
court of exchequer chamber differed from that of the queen's 
bench distinctly appear, as follows : " We agree that to bring 
the liability home to the owner, the premises being let, the 
nuisance must be one which was, in its very essence and nature, 
a nuisance at the time of letting, and not something which was 
capable of being thereafter rendered a nuisance by the tenants, 
and that it is a sound principle of law that the owner of property 
receiving rent should be liable for a nuisance existing upon his 
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premises at the date of the demise ; but that wherein we differ 
is that a landlord from year to year, having the power of giving 
the ordinary notice to quit, and not giving it, is thereby to be 
held as reletting the premises, and that such forbearing to give 
notice is equivalent to a reletting." The reason of the rule, that 
if a landlord lets premises in a condition which is dangerous to 
the public, or with a nuisance upon them, he is liable to stran- 
gers for injuries suffered therefrom, is that by the letting he has 
authorized the continuance of the nuisance. 

Pretty v. Bickmore, L. R. 8 C. P. 401, was decided on the ground 
that the tenant had covenanted to keep the premises in repair, 
and therefore the landlord could not be said to have given 
authority that the premises should be kept in a dangerous state. 
See Leonard v. Storer, 115 Mass. 86. Gwinnett v. Earner, L. 
R. 10 C. P. 658, follows Pretty v. Bickmore. In Nelson v. 
Brewery Co., 2 C. P. Div. 311, it is expressly said that if the 
landlord lets premises in a ruinous condition he is liable to 
strangers. In Saltonstall v. Banker, 8 Gray, 195, 197, the de- 
cisions in Rich v. Basterfield, 4 C. B. 783, and in Rex v. Pedly, 
1 Adol. & E. 822, are approved; and it is said that if the nui- 
sance existed at the time of the demise the landlord is liable. 
See Todd v. Flight, 9 C. B. (N. S.) 377. In Jackman v. Ar- 
lington Mills, 137 Mass. 277, the landlord was held liable for 
the acts of his tenants in polluting the water of a brook, by dis- 
charging into it the sink water from the houses let ; and the 
reason given was that the houses let were intended to be used 
by the tenants in the manner in which they were used, and that, 
if the landlord did not retain the control of the water u«ed by 
the tenants, he had by the letting authorized the use which the 
tenants made of the water. See, also, Owings v. Jones, 9 Md. 
108; City of Peoria v. Simpson, 110 111.294, 300; Iroine v. 
Wood, 51 N. Y. 224; Durant v. Palmer, 29 N. J. Law, 5 14. 

An attempt has been made to bring the present case within 
the rule that if the nuisance is created by a tenant, or by a 
former owner who has let the premises to a tenant, a grantee is 
not liable for any injury that may result from the condition of 
the premises while the occupation of the tenant continues. If 
the defendant Savage had bought the premises subject to a lease 
to Breslin, who had continued in occupation under it, a differ- 
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ent case would have been presented. But when the defendant 
Savage purchased the premises, and a deed was delivered to him 
by the mortgagee, pursuant to the power of sale contained in the 
mortgage, he became the owner, and Breslin had no longer the 
right of occupation. The defendant could then immediately 
have taken possession. After this, the defendant voluntarily 
let the premises to Breslin as a tenant at will, and at the time 
of the accident Breslin held possession by agreement with the 
defendant. It is strictly a case where the defendant let premises 
with a nuisance upon them, and took no agreement from the 
tenant to abate the nuisance, or to repair the premises. So far 
as appears, the plaintiff was lawfully traveling upon the high- 
way ; and if the coal-hole was in a permanently dangerous con- 
dition, and this condition existed when the defendant let the 
premises, the landlord is not excused from liability by the fact 
that the premises were in the occupation of a tenant at the 
time when the plaintiff was injured. It is not necessary to de- 
termine whether the owner or occupant is bound at all events to 
keep the covering of a coal-hole in a public street safe, or is 
only bound to use reasonable care. There was evidence that 
the defect in the covering of the coal-hole had existed for a 
long time, and was open and visible, and such that the person 
whose duty it was to repair it ought to have known its condi- 
tion. 

In the opinion of a majority of the court the exceptions must 
be sustained. Exceptions sustained. 

We propose to discuss the liability when developed, remove many cases 

of a landlord to third persons for an from this presumption, for the very 

injury sustained by them, and arising satisfactory reason that therearemany 

from the condition of the leased prem- cases in which the party out of pos- 

ises. session, is either in part or exclu- 

First. — Condition of Premises at Time sively the party in fault. Thus, if the 

of the Demise. — " In general, that party owner of land, through which a wa- 

only is responsible for the continu- tercourse runs, erects a dam across it 

ance of a nuisance, who had posses- which sets the water back upon the 

sion and control where it is, and upon proprietor above, and then leases the 

whom, therefore, the obligation tore- land with the nuisance upon it, he 

move, seems properly to rest. It fol- gives with the lease implied permis- 

lows, that, as between landlord and sion for the lessee to keep up the dam, 

tenant, the party presumptively re- and he thus becomes a participant 

sponsible is the tenant. Bnt the facts, with the lessee in the wrong while the 
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dam is maintained as it was when he 
gave the tenant possession :" Cooley 
on Torts, 609, citing Bosmdl v. Prior, 
12 Mod. 635; s. c. 2 Salk. 460, and 
1 Raym. 713. This same author 
makes the following quotation from 
Orady v. WoUner, 46 Ala. 381, which 
well assigns a reason for the rule just 
stated: "He transferred it with the 
original wrong, and his demise affirms 
the continuance of it. He has also 
his rent as a consideration for the 
continuance, and therefore ought to 
answer the damage it occasions." 

In Helwig v. Jordan, 53 Ind. 21 ; s. 
c. 1 Wilson (Ind.) 447, the following 
rules are determined: "1. One who 
erects a nuisance is liable for its con- 
tinuance, as for a new nuisance, so 
long as it continues, and it is not in 
his power to release himself there- 
from by granting it over to another. 

" 2. One who delivers his property 
for the purpose of having it used in 
such a way as must prove offensive to 
others, may himself he treated as the 
author of the mischief. 

"3. One who erects a nuisance, and 
afterwards parts with the real estate 
upon which it is located, either by 
conveyance with a warranty or cov- 
enant that amounts to an affirmance 
of the nuisance and agreement of its 
continuance, or leases it on terms by 
which he derives a benefit or profit 
from its continuance, or leases his 
real estate, receiving therefrom, and 
knowing, or having reason to believe, 
that the use of the property for the 
purpose for which it is leased will 
prove to be injurious to the property 
of others, or become a nuisance, will 
be liable to an action for an injury re- 
sulting therefrom." 

In the case just quoted from, the 
facts were these : A. owned a lot ad- 
joining B.'s ; A. and C. went into the 
lumber drying business, and erected 
a drying kiln on A.'s lot. A. and C. 



afterwards dissolved the partnership 
by A. withdrawing ; and C. carried on 
the business. By the terms of the 
dissolution, C. became the owner of 
the kiln, and A., at that time, leased 
the premises to him for a term of three 
years, reserving rent. A. took pos- 
session under his lease, and by using 
the kiln, the adjoining premises of B. 
were burned. A. was held liable. 
The court said : " The mere structure 
itself was not a nuisance or danger- 
ous to any person, but its use and 
operation as a kiln, at the place where 
it was situated, was necessarily dan- 
gerous to the property of the ap- 
pellee. There was no agreement, 
covenant or guaranty on the part of 
the appellant, that his lessees should 
have the right to continue the use of 
the said kiln ; nor does it expressly 
appear that he was to receive any 
rent or profit from the continued use 
of said kiln ; but it does appear that 
he knew his lessee intended to con- 
tinue the said business, and that such 
kiln was necessary to the successful 
operation thereof. He received rent 
for the entire premises, which in- 
cluded the kiln, and he is to be pre- 
sumed to have known or to have rea- 
son to believe that his lessees would, 
under his lease, continue to use the 
same in the same manner in which it 
had been used and for the purpose for 
which it was constructed ; and it is to 
be further presumed that he knew the 
danger which would result to the 
property of the appellee by such use." 
So, where a defendant leased to a 
tenant a lot, in which stood a number 
of old chimneys, in a ruinous condi- 
tion, at the time of the lease, and the 
defendant knew it and so maintained 
them, and they fell on the plaintiff's 
house, it was held that the former was 
liable. " It is alleged that the defend- 
ant let the house when the chimneys 
were known to him to be ruinous and 
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in danger of falling, and that he kept 
and maintained them in this state, 
and thus he was guilty of the wrong- 
ful non-repairs which led to the dam- 
age, and after the demise the fall ap- 
pears to have risen from no fault of 
the lessee, but by (the) laws of na- 
ture :" Todd v. Flight, 9 C. B. (N. S.) 
377; s. c. 9 J. Scott (N. S.) 377. 

This doctrine has been carried 
much farther. Thus, where the owner 
of land flooded his neighbor's prem- 
ises by erecting a dam, and then con- 
veyed his land with covenants of 
seizin and of quiet enjoyment, " with 
the right to flow as far as has hitherto 
been necessary, for the use of the mills 
on the premises conveyed, the dam 
remaining at its present height," it 
was held, that the grantor was liable 
for the continuance of the nuisance, 
as having expressly affirmed and con- 
veyed it: Waggoner v. Jermaine, 3 
Denio, 306. See Staple v. Spring, 10 
Mass. 72; Cahillv. Eastman, 18 Minn. 
324 ; Eastman v. Amoskeag, 44 N. H. 
143. If the possession had passed to 
others, without any evidence of any 
conveyance or demise, the rule would 
have been otherwise ; for in such an 
instance, there would be no evidence 
that the will of the party granting 
the dam, accompanied and encour- 
aged the continuance of the nuisance, 
and the law must refer it to the will 
of the possessor: Blunt v. Aikin, 15 
Wend. 522 ; Boswell v. Prior, 1 LA. 
Raym. 713; Berwick v. Cunden, Cro. 
Eliz. 402, 520 ; Cheetham v. Hampson, 
4 T. B. 318. 

There are many cases which sup- 
port the rule, holding the landlord 
liable, where he erects defective prem- 
ises: Vedderv. Vedder, 1 Den. 257; 
Shindelbeck v. Moon, 17 Amer. L. 
Beg. 450; s. c. 32 Ohio St. 264; Ow- 
ings v. Jones, 9 Md. 108 ; House v. 
Meicalf, 27 Conn. 632; Gandy v. Jub- 
ber, 9 B. & S. 15, reversing 5 B. & S. 



485; Fish v. Dodge, 4 Denio, 311; 
Hadley v. Taylor, L. B. 1 C. P. 53; 
Fiske v. Framingham Mem. Co., 14 
Pick. 491 ; Norton v. Wiswall, 26 Barb. 
618; Rich v. Basterfield, 4 Man. G. 
& Scott, 783; Bobbins v. Mount, 33 
How.Pr.24; s. c. 4 Bob. 561; Bel- 
lows v. Saekett, 15 Barb. 96 ; Pickard v. 
Collins, 23 Barb. 445 ; Moody v. Mayor, 
etc., 43 Barb. 282; Benson v. Snares, 
43 Barb. 409 ; s. c. 23 How. Pr. 511 ; 
19 Abb. Pr. 61; City of Chicago v. 
CBrennan, 65 111. 160 ; Clancy v. 
Byne, 56 N. Y. 129 ; MDonmgh v. Oil- 
man, 3 Allen, 207 ; Davenport v. Buck- 
man, 16 Abb. Pr. 341 ; s. o. 10 Bosw. 
20 ; 37 N. Y. 568 ; Anderson v. Dickie, 
26 How. Pr. 105; s. c. 1 Bob. 238; 
Irvine v. Wood, 51 N. Y. 224 ; S. c. 4 
Bob. 138 ; Leonard v. Storer, 115 
Mass. 86 ; Swords v. Edgar, 59 N. Y. 
28. 

But in all such cases, the landlord 
must have had notice of the defect, 
at the time he rented the premises, 
or before the injury, with the power 
of entering and repairing the defect, 
or at least have had such knowledge 
as would put a prudent man on in- 
quiry : Gwinnell v. Earner, L. B. 10 C. 
P. 658 ; Edwards v. New York, etc., B. jB. 
Co., 98 N. Y. 245. 

So, if a landlord rents his premises. 
in such a condition that the use of 
them by the tenant, in the way in- 
tended by the landlord, creates a nui- 
sance, the latter is liable. This is 
well illustrated by the Indiana case, 
already cited; and a Connecticut case, 
where the owner of a mill, situated 
so near a highway that its revolving 
wheel frightened the horses, held that 
the landlord was liable. In this case, 
it was taken for granted that the 
owner intended the lessee to use it in 
the manner he had ; and thus, he au- 
thorized the creation of a nuisance : 
House v. Metcalf, 27 Conn. 632. So, 
the same was held of a limekiln, im- 
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properly constructed and then leased : 
Slight v. Gutdaff, 35 Wis. 675 ; and of 
a privy and pipe in the leased house 
used by the tenant, although the lat- 
ter was also liable: M' Galium v. 
Hutchison, 7 TJ. C. (C. P.) 508; so, 
of an improperly constructed drain, 
necessary to the use and enjoyment of 
the demised premises : Scott v. Simons, 
54N.H.42G; and the like: AhUmv. 
Grant, 3 El. &B1. 128; Godleyv. Ila- 
gerty, 20 Pa. St. 387 ; Beeves v. Larkin, 
19 Mo. 192; Church, etc., v. Buckhart, 
3 Hill, 193 ; Bellows v. Sackett, 15 Barb. 
96 ; Pickard v. Collins, 23 Barb. 444. 

So, when a landlord rented a house 
and took no precautions against the 
snow slippingdown upon thesidewalk, 
nor made any arrangements with the 
tenants about clearing the roof, he 
was held liable : Shipley v. Fifty Asso- 
ciates, 101 Mass. 251 ; s. c. 106 Mass. 
194; although, as we shall see, he 
might have relieved himself of such 
a liability by an agreement with his 
tenants. 

Yet, there is a case which seems 
somewhat at variance with those just 
stated. There, the owner of a house, 
standing back from the street, built a 
low shop between his house and the 
street, with a chimney, and rented out 
the shop. The tenant used the chim- 
ney for a fire, and when the wind was 
from a certain direction, smoke was 
blown into the plaintiff's window, 
causing him great annoyance. The 
defendant, theowner, was sued on the 
ground that he built the chimney 
which made the nuisance, and was 
answerable for the ordinary use of it. 
The court held that the chimney was 
not itself a nuisance but it was the 
fire that was made by the ten- 
ant; that coke might have been 
used, or he might have abstained 
from having a fire when the wind was 
in the wrong direction, and the owner 
therefore was not liable. He had no 



control over the fire : Rich v. Baster- 
field, 4 C. B. 783. 

Reletting. — If the premises are in 
good repair when leased, and while 
the lease is in force, become out of 
repair, and are then relet in that con- 
dition, the landlord is liable to the 
same extent as if they had never been 
leased : Inguersen v. Rankin, 47 N. J. 
L. 18. 

Contract of Tenant to Repair. — The 
landlord may, however, escape liabil- 
ity to third persons by reason of the 
defective premises, by entering into 
a contract with his tenant to repair 
them. This was decided in the early 
case of Payne v. Rogers, 2 II. Blk. 350. 
Usually the defect must be such that 
the injury might have been avoided 
by care on the part of the tenant: 
Leonard v. Storer, 115 Mass. 86 ; Pretty 
v. Rickmore, L. R. 8 C. P. 401 ; Gwin- 
nell v. Earner, L. R. 10 C. P. 658 ; s. 
c. 14 Moak. 492; Gandy v. Jubber, 
5 B. & S. 78 ; s. c. 33 L. J. (Q. B.) 
151 ; Whalen v. Gloucester, 4 Hun. 24; 
Nelson v. Liverpool Brewery Co., L. K. 
2 C. P. Div. 311 ; s. c. 21 Moak. 308; 
Russell v. Shenton, 3 L. B. 449; City 
of Chicago v. O'Brennan, 65 111. 160. 

This is very well illustrated by the 
case of Gwinnett v. Earner, supra. There, 
the plaintiff was injured by the giv- 
ing away of a grating in a public 
footway, which was used for a coal 
shoot and for letting light into the 
lower part of the premises adjoining. 
These premises were at the time of 
the accident, under lease, and the 
lessee had covenanted to repair and 
keep in repair all except the roofs, 
main walls and main timbers. At 
the time of the demise, the grating 
was unsafe; but there was no evi- 
dence that the defendant, the land- 
lady, had any knowledge of its unsafe 
state; and the jury found that no 
blame was attributable to her for 
not knowing it. It was held that 



252 



DALAY v. EICJE ET AL. 



the defendant was not liable, because 
of her contract with the tenant. 

Landlordnotlddblefw After Condition 
of Premises. — '' If the premises are in 
good repair when demised, but after- 
wards become ruinous and dangerous, 
the landlord is not responsible there- 
for either to the occupant or to the 
public:" Clancy v. Byrne, 56 N. Y. 
129; Todd v. Flight, 9 C. B. (N. S.) 
377 ; " and this rule applies to a les- 
see who has in turn sublet, and is 
out of possession, as well as to an 
owner and prime lessor:" Clancy v. 
Byrne, supra. 

"If a landlord let premises, not 
in themselves a nuisance, and it is 
entirely at the option of the tenant 
to so use them or not as that they 
shall become so, and the landlord will 
receive the same benefit if they be 
not so used, the landlord is not re- 
sponsible, if by the careless use by 
the tenant they become a nuisance:" 
Clancy v. Byrne, supra; Rich v. Baster- 
field, 4 Man. Gr. & Scott, 783. "His 
bare ownership will not produce that 
result:" Wolf v. KUpatrick, 101 N. 
Y. 146, 151. 

Consequently, where a tenant built 
a paper vault under, and put a coal- 
hole in, a sidewalk ; and, by the im- 
proper conduct of a stranger, who 
broke the stone supporting the iron 
cover of the coal-hole, the cover 
turned when the plaintiff stepped 
upon it, and he fell and was injured, 
it was held that the owners of the 
premises were not liable, nor would 
they have been so if they had con- 
structed the vault and coal-hole, and 
then let the premises : Wolf v. KU- 
patrich, 101 N. Y. 146. So, the land- 
lord is not liable to a person passing 
along a walk leading from the street 
to the rented buildings, for the pur- 
pose of transacting business with the 
tenant, whereby lie is injured by fall- 
ing down an embankment adjoining 



the walk, although the estate was in 
that condition when let. "He, the 
defendant, had leased it to a tenant, 
and there was nothing to show that 
he retained any control over the 
walk, or any right to direct the pur- 
poses for which the premises should 
be used. The fact that the walk was 
in the same condition before the de- 
mise, is not material. The defendant 
did not guarantee that the premises 
should be safe for all the uses to which 
the tenant might put them. The 
tenant alone had the right to deter- 
mine the purposes for which he should 
use the premises. If he used them 
so, as impliedly, to invite people 
to visit them in the night, it was his 
duty to make them safe by a railing, 
or by a light, or by warning. It was 
not the duty of the landlord, and in- 
deed he would not have the right, 
without the consent of the tenant, to 
do so:" Mellen v. Morrill, 126 Mass. 
545. So, where certain premises 
were let, and the lessee turned them 
into a house of public entertainment, 
and changed the use of the gallery, 
the landlord was held not liable for 
its breaking down and injuring those 
below : Edwards v. New York, etc., B. 
B. Co., 93 N. Y. 245. See Bobbins v. 
Jones, 15 C. B. (N. S.) 220. 

The owners of a building provided 
with machinery run by steam power, 
rented one floor to L. for the purpose 
of a laundry. The defendant fur- 
nished power, which was supplied by 
means of a revolving shaft. L. put a 
partition through the room near the 
shaft. The plaintiff) who was in the 
employ of L., in attempting to pass 
between the partition and the shaft, 
was caught by the latter and injured. 
It was held, that the defendant was 
not liable; that the premises having 
been delivered to the tenant in a suit- 
able condition to serve the purpose 
for which they were rented, if altera- 
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tions were required, it was his duty, 
not that of the defendant, to make 
them : Ryan v. Wilson, 87 N. Y. 471 ; 
s. c. 13 J. & S. 273. See, however, 
Bobbins v. Jones, 109 E. C. L. 220. 

But where the tenant continued the 
use of a defective coal-hole, both he 
and his landlord were held liable : Ir- 
vine v. Wood, 51 N. Y. 224; s. c. 4 
Robt. 138. 

Landlord's Contract to Repair. — 
There is no doubt that a landlord may 
become liable for the subsequent con- 
dition of the demised premises, if he 
has entered into a contract with the 
tenant, to repair. " We think there 
are only two ways in which landlords 
or owners can be made liable, in the 
case of an injury to a stranger by the 
defective repairs of premises let to a 
tenant, the occupier and the occupiers 
alone being prima facie liable ; first, in 
the case of a contract by the landlord 
to do repairs, where the tenant can 
sue him for not repairing ; secondly, 
in the case of a misfeasance by the 
landlord, as, for instance, where he 
lets premises in a ruinous condition. 
In either of these cases, we think an 
action would lie against the owner :" 
Nelson v. Liverpool Brewery Co., L. K. 
2 C. P. Div. 311 ; s. c. 21 Moak. 308; 
Payne v. Bogers, 2 H. Bl. 349; Todd 
v. Flight, 9 C. B. (N. S.) 377 ; s. c. 30 
C. J. (C. P.) 21 ; Russell v. Shenton, 3 
•Q. B. 449 ; Pretty v. Bickmore, L. R. 
8 C. P. 401 ; Qridley v. City of Bloom- 



ington, 68111. 47; Severn v. Eddy, 52 
111. 189 ; (see, Burdick v. Cheadle, 26 
Ohio St. 393); Shindelbeck v. Moon, 32 
Ohio St. 264 ; s. c. 17 Amer. L. Beg. 
450 ; Edwards v. New York, etc., R. B. 
Co., 98 N. Y. 245; Leonard v. Storer, 
115 Mass. 86 ; City of Lowell v. Spauld- 
ing, 4 dish. 277 ; Bears v. Ambler, 9 
Pa. St. 193; Owings v. Jones, 9 Md. 
108 ; Fisher v. Thirkdl, 21 Mich. 1 (a 
coal-hole or scuttle becoming out of 
repairs after lease) ; Clancy v. Byrne, 
56 N. Y. 129 ; s. c. 65 Barb. 344 ; Camp- 
bell v. Portland Sugar Co., 62 Me. 552. 

Pleading and Proof. — In order to 
charge the landlord, he being out of 
possession, it must be averred and 
proven, that the defect existed at the 
time of the leasing; or that he was 
under a covenant to repair, and had 
notice of the defect, or by reasonable 
diligence could have ascertained it. 
If one of these averments are not em- 
bodied in the petition, it is defective : 
Shindelbeck v. Moon, supra; Oandy v. 
Jubber, 9 B. & S. 15 ; reversing 5 B. 
& S. 485 ; for the law presumes the 
tenant was bound to repair and that 
the landlord was not liable: Batter- 
man v. Finn, 32 How. Pr. 501 ; Kastor 
v. Newhouse, 4 E. D. Smith, 20 ; Rich 
v. Baslerfield, 4 C. B. 783 ; Bobbins v. 
Mount, 33 How. Pr. 36 ; s. c. 4 Rob. 
561 ; Clancy v. Byrne, 56 N. Y. 129; 
see Begina v. Barrett, 9 C. C. 255. 
W. W. Thormton. 

Crawfordsville, Ind. 
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GOETTEL v. SAGE et al. 

Where a vendor, believing that he has a good tax title to land,. so states, 
but declines to covenant or to convey, except by a quit-claim deed, and upon 
his advice, the vendee consults an attorney, by whom the title is pro- 
nounced valid, whereupon the vendee gives a bond for the purchase-money, 
he may, nevertheless, in an action on the bond, show that the tax sale 
upon which the vendor's title rested, was utterly void and consequently 
that the bond was without consideration. 
Vol. XXXVT.-33 



